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SUPREME COURT S Yanks Hold Gibraltar of Rhine
fendant to obtain DCwe before publica-
tion; nwul third, by copying news from
tulietin Boards :ind from early editions
of complainants nwspiper and sell-
ing this, either bodily or after re-

writing it, to defendant customer.
"The distxb t court. u.on t nnsiders

t;rn of the bill and anwer. with volum-
inous affidavit on both sides, granteda preliminary injunction undr the first
and second heads; hut retused at thai
iage to restaaln tbe prac-

tice aOmittedly pursued by defendar.t,
n taalng newn bodily rrorn the bulletin
hosrds and early editions of complain-
ant's newspaper ami selling It as Its
own.

The court expressed itself as satis-
fied that this practice amounted to un-
fair trade, but a the legal question was
one of first imprension it considered that
the allowance of an Injunction should
await the outcome of an appeal, 20
fed rep. 9K. Both parties having
appealed, the circuit court of appeals
sustained the injunction order so far
A9 it went, and upon complainant's ap-
peal modified lr and remanded the
cause with directions to issue sn in-

junction alHo against any bodily taking
of the words or substance of complain-
ant's news until its commercial value
as news had passed away 24b fed rep

44, I'M The present wn of certiorari
was then allowed ' S 644

Press, the source generally Is Indicat-
ed, plainly Importing that credit; and
that such a representation is implied
may be inferred with some confidence
from the unwillingness of the defend-
ant to give the credit and tell the
truth. If the plaintiff produces th
news at the same time that the de-
fendant does, the defendant's presen-
tation impliedly denies to the plain-
tiff the credit of collecting the facts
and assumes that credit to the defend-
ant. If the plaintiff is later in West-
ern ci.ies it naturally wiU be supposed
to have obtained its information from
the defendant. The falsehood la a lit-
tle more subtle, the injury a little more
indirect, than in ordinary cases of un-
fair trade, but think that the prin-
ciple that condemns the one condemns
the other. It is a question of how
strong an Infusion of fraud Is necessary
to turn a flavor into a poison. The
dose seems to me strong enough here
lo need a remedy from the law. But
as. in my view, the only ground of
uomplalnt that can be recognized with-
out legislation is the Uiplicd misstate-
ment of the source is all that the plain-
tiff can require think that within
the limits by the decision
of the Court the defendant should be
enjoined from publishing news ob-
tained from the Associated Press for
hours after publication by the plaintiff
unless it give express credit to the
Associated Press; tee number of hours
and the form of acknowledgement to be
settled hy the district ourt."

Associate Justice Brandeis in his dis-

senting otdnion. said in part;
"The means by which tbe Interna-

tional Newa Service obtains news gath-
ered hy the Vssuciated Press is clearly
unobjectionable. It is taken fioin pa-
pers bought in the open market, or from
bulletins publicly posted: no breach of
OOBtract or of trust, neither fraud nor
force is Involved. The manner of use

likewise unobjectionable. No refer-
ence is made by word or by act to the
Ajsaoclatod Press, either In transmit-
ting the news to ubacrlbera or hy them
in publishing it in their papers. Neither
the International News Service nor its
subscribers is gaininc or seeking to
gain in Its business a benefit from the
reputation of Ihe Associated Press
They are merely usincr its product
without making compensation. That
they have a legal right tn do; because
the, product Is not property, and they
do rot stand In any relation to the
Associated Press either hy contract or
of trust which otherwise precludes such
use. The argument is not advanced
by characterizing such taking and use
as a misappropriation. Nor is the use.
made bv the International .News Serv-
ice of the information taken from pa-

pers or bulletins of Associated Press
membeis legally objectionable by rea-
son of Ihc purpose for which it waa
employed.

Brandeis Dissents.
"The great development of agencies

now furnishing country-wid- e distribu-
tion of news, the vastness of our ter-

ritory, and Improvements In the means
of transmitting intelligence have made
it possible for a news agency or news-

papers to obtain, without pacing com-

pensation, the fruit of another's efforts
and to use news so obtained gainfully
in competition with the original col-

lector. The injustice of such action is
obvious. But to live relief against it
would Involve more than the applica-
tion of existing rules of law to new
facts It would require the making of
a new rule ill an analogy to existing
ones.

"The rule for which the plaintiff
contends would effect "'1 imoo-ta- nt .x.
tension of property rlsfhtfl and a cor

which complainant xeeks an Injunctionare not different from the practice at-
tributed to complainant, of utilizing de-
fendant' new published by its sub-
scribers. At thl point It becomes
r.eceaaary to conside' a distinction that
is drawn by complainant, and. as we
ijnderatand It. was recognized by

also in the submission of
proofs In the district court, between
two kind of use that may be made byone news of news taken from
the bulletins and newsnaper of th?
other. The first ll the bodily appro-
priation of a statement of faits or a
news article, with or without rewriting,but without independent investigationor olher expense. This form of piratingwaa found by both court to have been
pursued by d"ft ,dant systematicallywith respc. to complainant's news,
and against It the circuit court of ap-
peals granted an Injunction. This prac-
tice complainant denies having pursued,and the defii.il was sustained bv the
finding of the district court It Is not
contended by defendant that the find-
ing caji be set aside, upon the proofsus they now stand Th other use is
to take the news of a rival agencv a
a 'tip' to be investigated and if verified
by independent Investigation the news
valu thus gathered is sold. Thi.-- prac-
tice complainant admits that it has pur-
sued and atlll is willing that defendant
shall employ.

"Both courts held that complainantcould tipt be debarred on the ground of
uncleart hands upon the score of pirat-
ing defendant's news, because not
shown to be guilty of sanctioning tht
practir e.

"Aa to securing 'tips' from a compet-
ing news agency, the district court i24
fed. rep. Ml, MS), while not sanction-
ing the practice, fuuml that both par-ti- e

had adopted it in accordance with
common business tiaage, in the belief
ihat their conduct was technically law-
ful, and hence did not find In it any
mjfdcent ground." for attributing un-
clean hands to complainam The cir-
cuit court of appeals 245 fed. rep. 2471,
found that th habit, though dis-

couraged by complainant, was 'Incur"
nbly journalistic,' ,.od thai there was
'no difficulty in dlacrilntnattng between
the utilization of tins and the bodily
appropriation of another's labor- In ac-

cumulating and stating information.'

Draw Distinction.
"We are inclined to think a distinc-

tion may be drawn between the utili-
sation of tins and the bodily appropri-
ation of news matter, eltner in Its orig-
inal form or after rewriting and with-
out independent Investigation and veri-
fication; whatever may appear at the
final hearing, the proofs as they now
stand recognize bucIi a anetfncUOli; both
parties avowedly recognise the prac-
tice of taking tips and neither parly
alleges It to be unlawful or to amount
to unfair competition ii busines In
a lir.e of English cases a somewhat
analogous practice has been held not
to amount to mi infringement of the
copyright of a directory or other book
ontaiulng compiled information. In

Kelly v. Morris, L, ft. I eq. 697, 701 70!!.
vice chancellor Sir William Page Wood
(afterward Lord Hatherly), dealing with
such a case, said that defendant wa.-n-

entitled to take one word of the
information previously published with-
out Independently working out the mat-
ter for himself, so as to arrive at the
same result from ihe saiie coinmou
sources of Information, and the only
use that he can legitimai make of
a previous publication la 10 verify his
own calculations and results when ob-

tained.' This was followed by V
Oiffartl In Morris v. Ash-be-

U R 7 eq. 34, where lie said: 'In
a case such as this no one has a right
to take the results of tne labor and
expense Incurred hy another for the
purposes of a rival publication, and
thereby save hitnse'f trie expense and
labor of working out and arriving al
these results by some Independent road."
A siniiior view was adopted hy fjord
'hancelliir Nathet'ly are! the former

then tJirrarri. U J , In
Pike N'icho'as. l r. 5 ch, App.
I'as. lial, and shortly afterward by the
'liter fudge In Morris v. Wright, I. R.

i'Ii. A.m. Cas. 279, -- 87, where he sniil,
commentll g upon Pi .e v, Nicholas, 'll

FORTRESS AND CITY OF E H R ENBRE ITSTE N ON THE RHINE.

American (roops new occupy the German fortress of K hranbreltits4n sotnetitnes known as the Gibraltar of the
Rhine. This fortress, with the tv or Khrenbreltstein, is on the opposite bank of ihe Rhine from Coblena. Col. Robert
noyers commands the U. s. fones then.

competition with compuUnanl which
Is what defendant has done and neek;-
to Justify is ;i vorj different matter. 1"
doing thli dcf. ndunf, bv Us very act.
admit, mat p la l ining material that
has been acquired by com plal nsnt
the result o1 organisation and tht ex-p-

odltuic "f tubor, skill and money, ami
which salable by complainant for
money, and that defendant In appropri-
ating it ami bi tltng It as Its own is en-

deavoring t reap where It has not
sow n, and hy di, posing of it to news-
papers that are competitors of com-
plainants' memberi is appropriating to
itself the harvest of those who have
sown. Stripped of sll disguises the
process amounts to an unauthorised In--

erferenoo with the normal operation
of complainant's legitimate business
precisely at the point where the profit
is to be reaped, in order to divert n
materia! portion Of the profit from thus
who have earned it to those who have
not; with special advantage to defend-
ant in the competition of the fact that
it Is out burdened with any pari of the
expense of gathering the news. The
( ra (inaction speaks for ilrelf, and a
courl of equity ought not to hesitate
long In characterising it as unfair com-
pel t ion in business.

"The underlying principle la much the
same as that which lies at the ha.se of
the equitable theory of consideration in
t he law of trusts- - that he who has
fairly paid the price should have the
beneficial use of the property. Pom
eq. Jur, sec flRl it is no answer to
Hay that complainant spends Its money
for that which la too fugitive or evanes-
cent to be i be subject of propertyThat might, and for the purposes of the
discussion we are asumlng that It
WOUtdi furnish an nnrwer In a oomrnon-1- a

w controversy. But in n court of
equity, whre the uuestion is one of
unfair competition, If that which Com-

plainant bus acquired fairly ai substan-
tial cost may he sold fairly at substan-
tial profit, u Competitor WhO Is mis-
appropriating it for ihe purpose of

of It to his own profit and to
the disadvantage of complainant can-
not be heard to say that it Is too fugi-
tive or eva nsgcent to be regarded us
property It has I'll the attributes qf
property necessary for determining that
a misappropriation of It by a com-

petitor is unfair competition
contrary to good conselenco.

Position Untenable.
"The contention that the news is

abandoned r the public for alt purposes
when published In the first newspaper
Is untenable. Abandonment Is a ques-
tion of Intent, and the en Ire organiza-
tion of the Associated Press negatives
such a purpose. The cost of the ser-
vice would he prohibitive if the reward
were to be an limited. No slttgle news-
paper, no small group of newspapers,
could sustain the expenditures. Indeed,
It is one of the most obvious results of
defendant's theory, that, by permittingindiscriminate punllCStlon by anybody
and everybody for purposes of profit lii
competition with the newi gatherer. It
WOUld render publication profitless, or
NO little profitable SB in effect to cut off
the service by rendering the coat pro-
hibitive in comparison with the return.
The pruct leg needs and requirements

DECISION IN A. P.

SUIT CONCLUSIVE

Associated Press Wins Its

Tilt Against Hearst News
Bureau Prevents Pirating
of Bulletins,

LENGTHY OPINION IS

WRITTEN BY JUSTICES

Brandeis, in Dissenting Opin-

ion, Holds Contrary to Ma-

jority Finding on Supreme
Bench.

Washington, rc. so in nne f

the mo.it Important cases effecting the
fundamentr.! ff the newspaper business
aver decided in iln count; . whereby
the contention of thr Associated I'reaa
that there is a property right in newe
;as upheld hchim the iontentioni of
the International News Service

Tho full text f Ihe majorit oplntnn
f the t'nUed states supreme court fol-

low
"The part Irs are competitors in the

rlrthering and distribution f news and
profit li newspapers

throughout tho t'nited Stute.M, Tho
Tifss, whuh wan complainant

In the district rourt, a
orpnmzat ion, tncorpor;i ed under tht
membership conratlon law of tho
at of New York, lt members being
lndh Iduals wo Hre rltner proprietors

r peproPttntativeH of nnoui 9Sfl dally
newsp.ii" i til j 'hnl ;l i;rtH of
the United Stile. That a rorKratlnti
jnay be organised under that a'1 for
the ptirpoM f gathering newi for the
use end benefit of lis members and
for publication In newspapers nwned
or refuse n ted by them, Is recogniaed
If an amendment enacted In isoi (laws
3? V. IWt, Chap. 116) plat nan I

gather. ift all part of the world, by
jprajis f various iMiTUmentalHIei of
its own, by exchange vvtth its mem-
ber, and by other appropriate means,
news and intelligence cI current and
recent events of l nt rr t P newspaper
tfMdera and distribute H dally to Its
Members for puhli-alln- In their news-p- a

' The rot (if the service, amount-I- n

Approximately In 13 IWO.000 per an-

num, Ih assessed upon the members and
Comea a part f their costs of oper-atin-

to he recouped, presumably with
profit, through the publication of their
gevf ml new spaprl s tidfi tyn n plain --

ar'i by-la- each member agrees up-
on aasumlng membership thai news re-

ceived through complainant' service la
received exclusively for publication In
a particular newspaper, Ian: nape and
place specified In the cerl Itn ate of
membership, that no other use of It

hall be permitted, and that no mem-
ber shall furnish ir penult any one In
his employ or connected with hla news-

paper to furnish any of complainant!
pews in advance of publication to any
person not a member And each mom
aer ia required to gather the local news
Of his district and supply it to the. As-

sociated Press and in no one else
"Defends ni Is a corporation organ-to- r

d under the Uws of the state .f
'Sew Jeraey, whose business is the
Mthertng and selling of news in its
Customers and clients, consisting of
newspapers publlabed throughout the
Vntted States, under contracts by which
they pay certain amounts at stated
times for defendant's service. It has
wide- - ipn ml news gathering agencies,
the coat of lis operations amounts, It
to aaid i" more than U.OOO.OOO per i,

and It serves about 400 newspa- -

located in the varhma cities of
Sera United Rtatei and abroad, a few
of which are represented, alio. In the
jjiemhernhlp of the Assoetated Tress.

"The part led are In the keenest com-
petition between themselves In the dls-- 1

of news throughout the Ignited
States; and no, na a rtife, are the news-
papers that l hey serve, In their several
district.

"Complainant In its bill, defendant In
Us gnawer, have set forth In almost
Ben t Ira terms the rather obvious cir-
cumstances and conditions under which
their huslnees is conducted The value
of the service, and of the news fur-
nished, depends upon the promptness
Of Iran mfsetpn, as well as upon the
iocuracy and Impartiality of the news;
it being essential that the news be
transmitted to members or subscribers
as early or earlier than any similar

can be furnished to compet-
ing newspapers by other news services,
and that the news famished by each
agency shall not be furnished to news-
papers which do not contribute to the
expense of gathering it. And further,
to quote from t'.ie answer: 'Prompt
knowledge and publication of world-
wide news Is essential to the conduct
if a modem newspaper, and hy reason

f the enormous expense incident tO
the gathering and distribution of said
news, t h a only practical way In which
a proprietor of a newspaper dan ob-

tain the same, either through
with a considerable number of

Other newHpaper proprietors In the work
Of collecting and distributing such news,
and the equitable division with them
Of the eatpei thereof, or by the pur-
chase of such news rrom om exist
ppjr agencv engaged in that business '

The bill was filed to restrain the
ptraitng of complainant's news by de-

fendant in three wn; First, by bribing
omployes of newspapers published by
Complainant s members to furnish
eociated Press news to defendant be-

fore publication, for transmission by
telegraph and telephone to defendants'
clients for publication by Ihem; second,
by Inducing Associated Press membera
to violate It.' bylaws and permit de
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ERIN FARLEY, Baritone

Announces the Reopening
of His Studio for

Voice Culture
In the Lyceum Bldg.
Res. Phone, Hem. 199s

4Uk "m.hwi Mu m Miwnotua About U

Do You Rent?
Wouldn't you like to have

your own home? One built
especially for you g,

beautiful, and mod-

erate in first cost and up-
keep?

We have an illustrated
hook, "information for Homo
Builders." It tells what you
need to know. A copy free
on request.

Write or rhone Vs.

L. J MOSS. Pres'dent
CLARENCE OKVOT.
Vlce-Pre- s. and Treas.

John A. Denie's
Sons Co.
Established 1867.

BUILDING MATERIAL

Office and Store,
82 South h'ront St.,

MEMPHIS, TKN.N.. U.S.A.

Commercial Banking
Accounts Invited
Large and Small

GUARANTY BANK

& TRUST CO.
156-15- 8 Madison Avenue

COUGHING SPELLS

BREAK YOUR REST

Put a Stop to Them With
Old Reliable Dr. King's

New Discovery.

'That raw, hoarse throat must ba
soothed. That phlecni-loadc- d chest
must bo loosened. That cough must he
checked bo you can sleep.Dr. King's New IHscovcrv has heen
relieving colds and coughs for half a
century without the least disagreeable
after-effect-

Your druggist has It hecause it is
n and tn big demand. 60c

and Jl.-'-

Try This for Constipation:
Keen the bowels on schedule time

with Dr. King's New Life Pills, the
system freed from poisonous wastes,
the complexion clear, the stomach
sweet, the tongue uncoated, the breath
untainted. Mild yet positive In action.
ttc. adv.

WHY DOCTORS

USE CALOMEL

FOR THE LIVER

Doctors use calomel for the liver
because it is the world's greatest
liver medicine for which there is ab-

solutely no substitute. But it should
be taken in the new safe Discoi .iX
tablet form, which makes it absolute-
ly free from any sickening or harmful
after effects. Put up and guaranteed
by Discolax Medicine Co., Clarks-vill-

Tenn., in boxes of 12 tablets at
25c. At your druggist's or by mail.

When you have to take calomel,
take it in this Discolax form. Just
ask your druggist for Discolax.

DON'T BE A

BACK NUMBER
Keep the Gray From Your

Hair. It Is a Sign of
Failing Powers.

Don't lrt your pray hair dvortt!
pour aire. Ton may be exprrienceiland capable hut gray hair la a signr.f xvantiiR poxvers and you are judged
accordingly. It Is unfair and unfortu-
nate, hut it la a conditio!! many other
xvnnien hav met and overcome Kimpiv
by caring for their hair Intelligently
with Hair 'o!or Restorer.

n is a deilghtfui toilet necessity
for every Mroman xvho values a youth-
ful appearance. It does tiot dye the
hair. Simply restore-- : Its natural darn
color and gloss gradually and evenly.
It also Invigorates the scalp and keeps
It healthy

Won't xvash or rub off, and does not
prevent xrashlng or xxavtng the Jialr.
So slmnle to u.se that It can be applied
tn your oxvn home. Will positively erad-
icate dandruff.

The maker.- - of have been
known for a generation as specialist
in tbe treatment of the hair.

Sold by tll reliable druggists on mon-y-ba-

guarantee. Price. Tic. adv.

ROOFINGS
Iron and Steel Bars, Tank, Wlr
Fencing. Railway and Mill Supplies.

Pidgeon-Thoma- s Iron Co.
I N. Second St.. Memphla

Phon 1100. 1501. 1101.

Argue Restraint.
"The only matter that has been

before us whether defendant
.nay law fully be restrained from ap-
propriating news ia Wen from bulletins
Issued by complainant or any of Its

embers, nr f i om newspapers pub-
lished by them, for the purpose of sell-
ing it to defendant's clients Complain-
ant asserts that defendant's admitted
course of conduct in tnis regard via-lai-

complainant 'a property right in
the nws and constitute unfair compe-
tition in business, and. notwithstanding!the case has proceeded only to the
Mage of h preliminary injunction, we
have deemed it proper to consider the
underlying questions, since they go to
tlir very merits .'f the action and are
presented upon facts that are not In

dispute A n presented In argument,
Ihese questions are. I. Whether there
s any property in newt; Whether,

if there be property in news collected
lor the purpose being published, it sur-
vives the Instant of lm publication in
th- first newspaper to which it Is com-
municated by the news gatherer; and

whether defendant's admitted course
of conduct h appropriating for com
merclal use matter taken from bulletins
or early editions of Associated Press
I'libhcatiotiH onetitutes unfair compe-
tition in trade.

' The federal Jurisdiction was invoked
because of diversity of cltlaenship, not
upon the ground thai the suit arose
under the copyright or other laws of
the t'nited Stales. Complainant's news
matter Ih not copyrighted. 11 j Hitid
that it could not, in practice, be copy-
righted, because of Die large number
oi dispatches that are srnt dally, and,
according to complalnani a contention.
news is not within the Operation of the
copyright act. i iemlunt w title ap-
parent ly conceding this, nes ertheleas
Invokes the analogies of the law of lit-

erary property and copyright, insisting
an Its principal contention that, assum-
ing complainant has a right of property
In Its news, It can be maintained inn-les- s

the copyright act be compiled with)
ouiy by being kepi secret and confi-
dential, ami that upon Hi' publication
wit h complainanta consent of unoopy-righte- d

news by any of comphilnant'H
membera in a newspaper or upon a
bulletin boardi the right of properly 1st

Inst, and the subsequent use of the
news by the public or by defendant for
any purpose whatever becomes awful,

Set Aside Objection.
"A preliminary objection lo the form

In which the suit Is brought may be
disposed of :ii t he outer It Is said
that the Circuit court of appeals
granted relief upon considerations ap-

plicable lo particular members of the
Associated Press, and that t Pis wag
rrconeoUM because the suit war' brought
by complainant as a cot pnriite entity,
and not by its members; the argument
bring that their interests can not be
protected in this proceeding any more
than the individual rights of a stock-
holder can be enforced In an action
bronchi by the corporation. From the
averment a of the bill, however, It Is

plain that the suit In substance was
brought for the benefit of the com-
plainant's members, and that they
Wottld be proper parties, and, esnept for
their numbers, perhaps necessary par-
ties. Complainant Is a proper party to
conduct the suit as representing tnalr
interest, and since no specific objec-
tion, Paced Upon the want of parties,
appears to have been made below, we
will treat the objection as waived. See
equity rules 31. 4,3, 44.

"In considering the general question
of property ih news matter, it Is nec-

essary to recognise Its dual character,
distinguishing between the substance
of the information and tho psrtlcular
form t collocation of words in which
the writer nM communicated It.

"No doubt heWI articles often pos-
sess a liters y qua lit y a nd are t he
subject of literary property at the com-
mon Isw, nor do we question thai such
an article, as a literary product ton, la
the subject of copyright by the terms
of the set as It now stands. In an
early case at the circuit Mr. Justice
Thom pion held hi effect that a news-
paper waa not within the protection of
the copyiight acta of 17&0 and 1802

(Clayton vs. Stone. 2 Paine. 382; I Pod
Caa. No. 2872). Hut the present act
Is broader, It provides that the works
for which copyright may be seemed
shall Include hi t he wrltlnga of an
author,' and specifically mentions

including nowspapers' (Act
of March 4, iJOl, ch, 320, sees. 4 and

j U Hlat. 1071, 107e). Evidently this
admit a to copyright a contribution to
a newspaper, not w Ithstanding It also
may convey news: and such is the
practice Of the copyright office, as the
newspapers of the day bear wltnOM.
Hee copyi ight office bulletin No. IC

M917), pp. r, 14. IB--

News Is History.
"Bui th mwi i'irmnt--i- h Inform

t ion rMpMsUni currint event
tn thf literary production li not

the creation of tht writer, t.ut Ih u re-

port of niHttrrw that nre ordinarily
publlol Jut In: It lx the nUtory of the
day. It la not to tie (UJipOMd thai the
fiainer" of tto DOnvtKutton, Whilt they
rtnpow ered conitrosi 'to oroiuote the
projrrtM OlOfCi atid useful Hrt. hy
Hei'iiriiur for lltnttod ttrnei. to iiutliorn
.. n.i invtntori tho exriunive rlfhl to
their respective writings and dlarov
erles' trnnti art. 1, aeo. H. ir. lit.

lo confer upon one ivlin nilcht
hAppell to he Ihe flrat to report a hit-'m- i

ccnt ihc I'sclualve rlcht for imy
poHod to iprOAd 11 Unowledce of It.

"We need apend no time, however,
upon the rct oml queatlon of property
in newe matter fit common law. or the

ppllofttton of eopyrtttht art. aluce It
c.ni to ue the caae muat turn uponthl queellon of unfair Ctimpetltlon In

btulncH, And. In our opinion, thla
rt8M not depend upon any tenerai
' K lit of property analotoua to the coin-mo- n

law rllhl of the proprietor of an
unpuWIahed work to prevent Ita

without his conaenl, nor la It
torecloaeil by ahowlnr that the hene.
fltn of the obpyrinht act he been
iiaivi'd We me dealliiE here not with
reatrlotlona upon DUbtlettlon. hut with
ihe very facllltlea and proceaaea of
publication The peculiar value of

la Uie ipraadtrif of It while It la
fre.h and It la evident that a vulu
able property Intereat In the newa ax
nvwm, can inn ne maintained hy keepIn it aecret. Bealdaa. excent for m.t
tern Improper!) dlaphMMd. or puhllahedin hrea' h of itiiet or confidence, or In
riviavion 01 iaw, none or which II In-
volved In this branch of the caae thenew, of currant (Tent! may be

as oonttnon property what weare. concerned with la the bualneaa of
niRkli'ir li known to the world. In whichboth pnrtlea to the preaent Bull are

1 bat hualneaa conalata of main-
taining a prompt, aure. ateudy and re-
liable aervice .lealcned lo place tho
dally events of the world at the hreak-faa- ttable of the mllllona at a pricethat, while of trlflln- - moment to each
reader, la aufficlent In the auKrerateto afford conipenMl Ion for the cot ofnthKlna and dlatrltl it. with theadded profit K necc-aar- v aa an In-
centive to cffenlva action In the com-
mercial world The aervice thua per-formed for newspaper readers H not
only Innocent, but extremely uaeful In
tactf, and Indubitably oohatttutti

tag tlmaU bualneaa The partlea are
a

oompetltora In thla field, and on 'on- -
rtamental principle, applicable here aarleewher. when the rla-h- t or prlvl-lese- a

of the one e. liable to COHfUel
with thoae of ihe other, en- -l partyunder n duty so to conduct Its ownbus ness aa not unneceaaatilv or aft"
ratrty U Imure that of the other,
ill ft ..'J"'..''11'"' v- Mitchell.

Fix Unfairness.
"Obvloualy, the queatlon of what launfair competition in bualneaa must bedetermined with particular referenceto the character and clrcumetancea ofthe bualneaa. The queatlon here Is noto much the rlijhta of either party aa

again,! Ihe public, but their rlihtl
between tlicmaelvea. Ste Morris.m vs
Moat, t Mare, uu 1U. And ajthouali

U. S. CAPITAL HESITATES ABOUT
RENEWING PRE-WA- R PROGRAM

Of the business are reflected in eoni-- n

ainants' w hich have be n re-
ferred to Their effect is that publica-
tion by each member must be deemed
noi hy any means r. abandonment of
ihe news to the vorM f r any and all
purpose.-;- , but u puollcatlon for limited
purposes; for the benefit of the renders
of ihe bulletin or tho newspaper as
tUChj not for the purpose of making
meronsndlse of it as news, with the re-

sult of depriving complainant other
membera of their reasonable opportu-
nity to obtain just returns for their
expend It urea.

"M Is to be observed that the view we
adopt does not result in giving lo com-
plainant the right to mdnopoflSC cither
the gathering or the distribution of the
newa, or, without complying wi'h ihe
copyright get, to prevent the reproduc-
tion of its new a articles; but only post-
pones part lei pal ion by complainant's
competitor in the processes of dlstrlbu- -
i Ion and reproduction of news tbu t it
h;us not gathered, and only to the ex-te-

necessary to prevent that com
pet I tor from reaping the fruits qf com-
plainant's efforts and expenditure, to
the partial exclusion of complainant,
a nd in viola t lori of the principle that
ui derties the maxim sic utere tuo, etc.

"It is said that the elements of unfair
competition are lacking because there
is no attempt by defendant to palm off
Its goods as those of the complainant's
characteristic of the most familiar, if
not the moat typical, cases of unfair
competition. Howe Scale company vs.
Wyekoff. Seaman, etc.. 19B U. S. 11.
140. Hut we cannot concede that the
right to equitable relief is confined to
Ihat ClSSS of eases. In tho present caa?
the fraud upon complainant's rights li
mora direct and obvious. Regarding
news matter as the mere material from
which these two competing parties are
endeavoring to make money, and treat-
ing It, therefore, as quasi property for
the purposea of thrtr business because
they are both selling It as such,

conduct differs from Ho or-

dinary of unfair competition in
trade principally in this, that. Instead
of selling Its own goods as those of
comulalnsnt it substitutes mlsappro- -

I priauon in ihe place of misrepresenta-
tion, and sells complainant's good-- as
c own.

Hearst Imitated.
"Besides tbe misappropriation there

are Hgmeflts of milwfrm. of Calne pre-
tense, In defendant's practices. The de-

vice of rewriting complainant's news
articles:, frequently resorted to, carries
its own comment The habitual failure
to give end : to co upluii ant for that
which Is taken Is ignlfloant. Indeed,
the entire system of appropriating com-

plainant's n'wa and transmitting It as
a commercial product to defendants
clients and patmns amounts to a false
representation to them and to their
newspaper readers ihat the news trans-
mitted is the result of defendant' i own
investigation lit the field. But these
elements, although accentuating the
wrong, are not the essence of it. it is
smoothing more than the advantage of
celebrity of which complainant is being
deprived,

"The doctrine of unclean hands fn in-

voked as a bar to relief; it being
that defendant's practices against

social duties before the first of the year.
The "cabinet Wednesdays." when

e.K-l- woman of the cabinet was at home
to all comers, were discontinued duringthe war, but a substitute for these
seems to be gaining fax or. one woman
will send out cards and several of the
cabinet women will receive with her
and the next time another will lake her
turn. At the last one Mrs. liavid K.
Houston was one of the receiving boat

we inn v una do nssutne that neither
parly hna any remaiiiltiK propertyas acalnsl the uulTllo in uiicooy- -
rlahteil news matter sflci the momenl
of its first puhllcutlon, it by no means
TDhowH t)it itnie is in. remaning
property Interest In li as lie t ween
tin maelves ror, hoth nf ihem alike.
newe matter, hoaever niiit- susceptible
of ownership or dominion in the ab-
solute sense, is stock in trade, to be
fathered ax the cost of enterprise, or-

ganisation, Kktli. labor and money, ntnl
tu be distributed and sold to those who
will pas for It. ms for Sny other mer
chandise. Keuai ititiii ihe n ws. IIich-
fore. h;i hut Ihc nuileriul nut of which
hnih parties him sseklmc to make prof-It- s

at the same time and In the same
field, we hardly can Tail lo recognise
thai fur this purpose, and as between
them, it niusl he regarded us Quasi
property. Inespectlvo of the rights of
either as uKalnsi the public.

"in order lo susl aln the jurisdiction
of equity over the controversy, we need
not a ff inn any general and absolute
propel t,v In the newa as such, The rule
that a court of equity concerns itself
only In (he protection of property rights
ireair any civil tiuht of h pecuniary
nature ws a property right tin re .Saw-

yer, i:!4 t'. H 200, HO; in re Debs, luR

l. H. 564. 593); and the right to acquire
property by honest labor or t he pon-du-

of a lawful bualneaa ts as Much
entitled to protection as the right to
guard property already acquired, Truai

luich, 238 II. B. 3;i, Brennan
t'nited Hatters, 73 N. .1 Isw 7W, 742;
Barr v, Essex Trades Council, fill N J.

Qq, 101 it is thin rlghl that furnlehea
the basis of the jurisdiction in the or-

dinary cane of unfair competition,
"The quest ion whether one who has

gathered general information or news
at pains and expense for lit- purpose of
f uhseqiieht publication through the
press ha; such an Interest in Its pub-
lication hh may be protected from in -

terference has been lalsetl many times,
althuuah never, perhaps, in the precise
form In which it ih now presented
Cases Cited.

"Bosrd of Trade v. 'hrist ie Grain
and Stock oompany. IBI I'. B, 236, r.o.
related to the distribution of quotation!
of prices on dealings upon a board of
true, which were colleeted hy plaint-
iff and communicated on confident In
term tO numerous persons under s
contract not to make them public This
court held that, apart from certain spe-
cial objections that were overruled.
plaint If f collection of quotations was
entitled to the protection ol tne law,
that, like a trade secret, plaintiff might
keep to Itself the work done a! its ex-

pense, and did not lose Ita right hy
communicating the results to persona
even if msny, in confidential relations
to Itself, under u contract not to make
it public, and wlrangers should be re-

strained from getting at the knoWleUM
hy Inducing a breach of trust.

"In National Tel. News company v.
Western Union Tel. company, 11" Fed,
Hep. IM. the circuit court of appeals
for the Seventh circuit court dealt with
news matter gathered ami transmitted
by a telegraph company, and consisting
merely of a notation of current events
having but a transient alue due to
quick transmission and dial rlbul ion
and, while declaring; that this wan not
copyrightable although printed on a
tape hy tickers in the putce of the re-

cipients, ami thst It Was a commercllJ
not a literary product, nevertheless held
the business of gathering and communU
callng the news the service of purvey
ins It was a legitimate business, meet"
Ins a distinctive coinim-- l.il want and
adding to ine raouitlts oi ihc oust nets
world, and partaking of the nature of
property In a sense that entitled It to
the protection Of a cunt of equity
against piracy.

Other cases are plted, but none that
we ueein 11 necesaary to mention.

"Not only do the acquisition and
transmission of news require elaborate
organisation and large expenditure of
money skill ami effort; not only has
It an exchange value to the gatherer,
dependent chiefly upon Its novelty and
freshness, the regularity of the service,
its reputed and t horoinrhne. N a nd Its
adaptability to the puWlc needs, hut
also us is evident, the news has an ex-

change value to one who can misappro-
priate It,

Consider Service.
"The peculiar features of the case

arise from the fact that, while novelty
aha freshuesn form Svi Important an cl-

ement in the luooaag of trie bUBlnest.
t he vary prooegsei of distribution and
publication necessarily occupy a good
deal of time. Complainant! service, as
well as defendant's, i a dsll) service
to dally newspapers most of the for-
eign news reaches this country at Ihe
Atlantic leaboard, principalis at the
clly of New York, and because of this,
and of time differentials due to the
esrth rotation, the distribution of
news matter throughout the country la
principally from east to west; and,
since in speed the telegraph and tele-
phone easily outstrip the rotation nf the
earth, it ! a simple matter for defend-
ant tO take complainant's news from
bulletins or early editions of complain-
ant's members In the Rnstew cities and
at the mere cos! of telegraphic trans-
mission cause It to ho published to
Western papers ismied at least as rally
as those served by complainant.

this, ami Irrespective of time dif
fer nt in is, Irregularities in telegraphic
transmission on different lines, and tho
normal eunsu'iiUio;i of time In printing
and distributing the newspaper, result
in permitting pirated news to bo placed
In the hands of defendant's readers
sometimes atmuttaneou !v with the ser
vice (if competing Associated Press pa
pers, occasional) even earlier

"Defendant ins'sts that when, with
the sanction and approval of complain
ant. and aa s result of the USS of its
news for the very purpose for which It
is distributed, a portion of comolaln
snl's members communicate It to the
general public bv posting It upon bul-
letin board, so ihat ail nmv read or by
issuing it to newspapers and distribut
ing It tndlsrlmlnstely. complainant no
longer lifts the right to control the use
to he made of it. that when It thus
reaches tho light of dav ll becomes the
common possession of all to whom it is
sccesslhle. ami that smy purchaser of
a newspaper has the right tn communi
cate the mtaiugsftos srhloh it contains
lo anvhodv for an v purpose, even f
the purpose of selling li for profit to
newspapers puoiisneo roi profii tn cota- -
pel It leu w 1th eoinpla inn nt's mernhct a.

Bares Unfairness.
"The fault In the reasoning lies in

applying as a test the right of the com-
plainant as ajcainst ihe public, Instead
of considering the rights of complain-ant and defendant, competitors tn bust- -
ncKK nt hem-KAi- i Ihnniyialvni Tl, fk
of ihe purchaser of s single newspaperto spread knowledge of its contents gra-
tuitously, for any legitimate purpose
'I'm unrensnnert'v inieneruig with

S right to make merchandise
r It t.,Uf l.,. .!.,,,(,.,. v,.. a t

roit thai news for commercial use. La

responding "iirtallmenl of the free use
of knowleoge and Ideas; and the facta
of this case admonish ua Ol u.u

involved in recognizing such a
proper! light in news without impos-
ing upon news gatherers corresponding
obligations.

"Courts are ill equipped to make the
investigations which should precede a
determination of the limitations which
should be set upon any property rigid
in news or of the circumstances under
which nexvs gathered by a private agen-
cy should be deemed nffeotei with a
public interest. Courts would be

to prescribe the detailed regula-
tions essential to full enjoyment of the
rights conferred or to introduce the
machinery required for enforcement of
such regulations Considerations such
as these should lead us to decline to
establish a new rule of law in the ef-
fort to redress a newly disclosed wrong,
although tho propriety of some remedy
appears to be clear.

"If the news Involved in the case at
bar had been posted in violation of
any agreement between the Associated
Press and Its members, questions sim-
ilar to those in the 'ticker' cases might
have arisen. Tint the plaintiff does not
contend that the posting was wrong-
ful or that any papers were wrongfully
Issued by its subscribers. On the con-

trary, it Is conceded that both the
huMetina and the papers were issued
In accordance with Ihe regulations of
the plaintiff. (Jndef such circumstances,
for a reader of the papers purchased
in the open market, or a reader of the
bulletins publicly posted to procure and
use gainfully information therein con-
tained does not involve inducing any-
one to commit a breach either of con-
tract or of trust or committing or in
any way abetting a breach of confi-
dence."

Justice Brandeis declared "a general
publication is effective to dedicate lit-

erary property to the public, regardless
of the actual intent of Its owner."

"Plaintiff further contended," the
opinion continues, "that defendants
practice constitutes unfair competitionbecause there is 'appropriation without
cost to Itself of values created by' the
plaintiff; and it Is upon this groundthat the decision of this court appearsto be based To appropriate and use
for profit knowledge and ideas pro-
duced hy other men, without making
compensation or even acknowledgment
may be inconsistent with a finer sense
of propriety! but with the exceptions
Indicated above, the law has hereto-
fore sanctioned the practice. Such tak-
ing and gainful use of a product of
another which for reasons of public
policy Ihe law has refused to endow
with the attribute of property does
not become unlawful because the prod-
uct Lap, en., to have been taken from
a rival and is used In competition with
him."

HUNS STILL WRITE

"HYMNS OF HATE"

LONDON, Ppc. 30. (fnrrBpond'ice
of thf Apsnrtattd Press. J Fragments
Obtained Of the latest output of Ger
man hours ana poems of tho war are
shown th rough and livid, as were their
forerunner, with hate.

"Now bum, O hate, flamr forth!
For wo have loved tno long.Hate (a nn pin, or if It is,
Clod pardon us the wrong "

This is Ihe beginning of a niece of
verse whose Ktnsnlp to the notorious
"Hymn of Hate" h evident. Then

a catalogue of the allies' sins, the
foremof t of which is "consorting with
yellow Asiatics.." The final outburst
runs:

"So burn, O h;te. flane forth!
Bum evoil in death' house

If rvrr hnte should prove a sin,
Sin be tiod's law to ua."

The writer signs himself "Mlchnel."
but one BrnnatH Konig who styleshimself "Kin Itrpr-iieart- outdoes
him. He Indites a long poem telliing
fjarntanv that when hr "virgin sword
had struck down her base and envious
detractors, pho would be called on to
execute justice, without abatement or
mercy, Thus

"Then burl st htm your scorn, the
hateful hypocrite the matter liar; hurl
it in his fee' that grins with pride.
Prtve htm out there is no room for
half measures drive out this scum of
cowardly nesaftein, of Walloon-tiearoee- l

Away with thom' The face of Europe
cannot endure such a disfigurement. A

kick for thhl rabble which, a prey to
folly, has presumed to cross tswords
with Germany."

There are nine stanza of that.
frt very different Is the voice of one

P. T. Steleher. who grows; lyrical with
ha'nd of 'th savage, hordes." the
enemy, who ar oharactartaed av
"tiger, hyern. the offscouringa of
Humanity, tne aaante oi uropv,

There l.i another poem by nno Zeiger,
who hjnmai force as the cleanser and
Inspirer of the world.

"Peace." he OfteS, "is but war that
keeps silent."

"Kaon sword-blow.- " W. Flex slAtt.
"is a holy mass, each rifle shot a
prayer.

"O Lord." Intones another. 'i
worship Thy might, we WO' ah in The
in shining armor: and the hoifjMe wrl
once accomplished and p"saV cnuif
again. .aMx-i- with winr. tiattered
with blood, then let Thy la k sing foi
gladness. The High-Mas- s of Gcrmxny
Is ended.' "

J 3 perfectly legitimate course for
Ihe defendant to refer to the plaintiff's
booh, arid if, taking tnat hook aa his
guide, he weni in the original authorl-- i

es tnd compiled his book from them,
lie made no unfair or improper use of
the plaintiff's boot ; and so here, if

fad l,o that Mr. Wright used the
p'alnti'f's book In order to guide him
self to the persons on wnoni it would
be worth his while to call, and for no
other he made a perfectly le
gitimate use oi the plaintiffs book.

"A like distinction was recognized by
the circuit court of anneals for the pec- -
ond circuit in tfidward Thompson com-
pany v. American Law Book company,
K' fed. rep. ?Z1. and In est. luo
company. 176 fed. rep. 833, 38.

Case Clearly Drawn.
'In the caae before us. in the pres

ent state of the pleadings and proofs,
we need go no further than to hold,
as wo do, thai the admitted pursuit by
ompiaitiant or the practice or takins;

news items published by defendant's
subscribers as tips to be Investigated,
and if verified, the result of the In
vestigation to be sold the practice
having been followed by defendant al- -

.o, and bv news agencies generally is
not shown to be oh as to constitute
so unconscientious or inequitable at
titude toward its adversary so as to
fix upon complainant the taint of. un
clean hands, and debar It on this
ground from the relief lo which it is
otherwise entitled.

"There is some criticism of the in
junction that was directed by the dis
trict court upon the going down of the
mandate from the circuit courl of ap
peals. In brief, It restrains any taking
or gainfully using of the complainant's
news, either liodiiv or in substance,
from bulletins issued by the complain
ant or any 01 its t.iemhers or rrom
editions of their newspapers, 'until its
ommarclal value av news to the com

plainant and all of its members has
passed away.' The par. complained of
is the clause we have italicized, cut If
this be indefinite, It la no more so
than the criticism. Perhaps it would
be better that the terms of the injunc-
tion be made specific, and no framed
as lo confine the restraint to an ex-

tent consistent with the reasonable pro
tection of coins ama.nl a newspapers.
each in its own area and for a speci
fied time after Its publication, against
the competitive use of pirated news by
defendant's customers. But the ca-- e

present practical difficulties, and we
have not the material, either In the
way of a definite suggestion of amend-
ment, or In the way of proof), upon
which to frame a specific injunction;
hence, while not expressing approval
of the form adopted by the district
court, we decline tn modify it at this
preliminary stage of the case, and will
leave that court to deal With the mat-
ter upon appropriate application made
to It for the purpose."

The associate opinion of Justice
Holmes, In which Justice McKenua
concurred, follows:

"When an uncopyrlghted combina-
tion of words la published there is no
general right, to forbid other people re-

pealing them in other weeds there Is
no property In the combination or In
the thoughts or facts thai the woe, is
express. Property, a creation of law,
does not arise from value, although
exchanceable a matter of facl. Many
exchangeable values may he destroyed
intentionally without compensation.
Property depend, upon egrfU'don bv
law Intarference, and a person is
not excluded from nslni any combina-
tion of words merely hece.is someone
has used It before, even If it look
labor and genius lo make ;t If n

given person I to be prohibited from
making the use of words that his
neighbor e.re free to make some other
ground must be found such
ground Is vaguely ig'tirtea In the
phrase, unfa'" t dr. This means thai
the word are by i; eomr ti-

ter in business In such t way as to
convex- a misrep esenatlon that, ma-
terially Injures the p"rsm. who first
used them, by appropriating credit of
seme ked whlon the fust user ha
earned. The ordinary CASS Is a reive
sentatlon by device or Oth
er indirection thai the defendant's
coots come rroiv t! 'i.m-i'- f 'int
the only roaenMl why it Is to
ni.V'r such a repreaent 'tlon Is that It

teni's to "ive the rtfr.dent sn eflvmn
tare In his compeiiMne Hh ,;ie o'ahi- -

tlff and thst H I' thou-'- unii sirabl.'
that an advantage sbonid be gained In
that way. Annrt from that the

may ne UOh tcnatented dr.
vics snd ur.r i.vr'cht I nemolnatloni
of words as he like. T;ie ordinary
care. I s..y. Is ptlmtna off the defend
ant's product as the plaintiff's, but the
san-.- evil in y fol'ow f- om the oppo-
site falsehood- - from saylnir whether In
woids or bv Implication that the plain-
tiff's product Is the defendant', and
that. It seems to me, Is what has hap-nene- d

here.

Safeguard Enterprise.
"Kreah news Is got only by enter-

prise end expense. To produce such
news as it Is produced hy the defend
an! represents by implication that It
has been acquired by the defendant's
entarprl . and at its expense. When
It comet from on of the great new
uollecllna agencies like the Associated

Mrs. George Barnett at left, Mrs. David
Franklin Houston at rloht, and Mra.
Tliomai n Marshall below.

Waahlagtoa aeolaUi while far (rang

having; a dull season ia hesitating until
It la whal the White House la

(olna; to do. Kor If the Whlta Mouse
resumes Its usual prewar urogram of
stale functions, it behooves the ordi-

nary private hostess not to risk colli-
sion with the While Hone dates.

fcQven Mrs. Marshall is walling, but
she Is rather Inclined to pick up things
Where she dropped tliem when America
entered the war Mis Oeorge Harnett,
wife of MftJ Hen Barnett, the com-
mandant of the marine corps, recentlyarrived home from overseas, wj.ere she
has been with her husband hi aaapeclato opeo up their home and roaume her


